
little doubt that the prices aaociated with Ihort-term competition are

subItantieIIy lower .. the prices that have ...-ged from more durable

competition.S

Removing IIU\Icip8I ...... or 8hort-wm overbuilds from the

FCC's ,.. I.lillating the bencI'ImMc equation C8UHS the bendvnark

prices to ina_. V\It*1 both .. rwnoved, the benchrn8rks for II'naII systems

ina88I8 by 13%.

.....,....BenchmarIcs. EIImInI8nI~ Syatema

Excluding hnchiua.... Incruse in Benchmark Prices

campetItian Is nart (6 years or ....) 5.5%

competition iI'IvcJI-. nuicipIIIIIeI • .4%

c:ompetition is nart or il'lvcJl-.lIU1icipaIlIieI 13%

4. BenchrIwk PredicIIan. Emn

If a benchrnMt eqllIIIion Is to impoIe~ ClIPS on the prices

ch8rged by rea-1Iat8d aystema, the eqcl8tion InUIt be able to portray acanteIy

the prices ch8rged by the competitive aystema intended to serve as the

benchrn8rks. The reaaan, on reflection. is ae.~ Suppose that cable systems A

8M B .. idnicIII in every rMpecl. except that B directly competes with

IInOIher cable 8Y*IIL The ganer81 theory of benchmark regulation would then "--

s 1n......., ", ••I _ CI"~.I.far the
baundllyll.lu-. 7' The....

, .........._ ..,...,..,..., ,..., ~. ThebDIIIIMIy,...............II........., ~_ftveJUIS.
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say that the price chqed by 8~ the eppropriate benchmark for

regulating A's price. ThIIt iI true becaI_ the two systems provide identical

aerviclIs n openate in identical erMrar-.-., ao the price~ by B

reveals the price that A would charge if it, aIao, were operating in 8 competitive

market.

But. pwaq this exanpIe, the bInchnwk that the FCC plans to apply to

system A is nat .. price cIWged by B, but ,.... the price that the FCC's

eqtI8Iion pr8dictI .. 8 ctwgea. Th8t,.... it imparta1t for the benchmark

.eqt I8tian to be 8bIe to predict -=nteIy the prices chqed by the "competitive"

systems. To revert -sJIIin to the~ --IPIe, suppoee more concretely that

system B ch8rges 120 per rnadh far baic ..... but the FCC'. equIItion

predicts th8Ilt ctwgea $18 per mOl dh. ".. system A would be limited to a $18

price, even though the conct benct'imMc ill2O. This problem would not..,

obviouIly, if the eqll8tian conecIIy predicted the prices cNrged by competiIjve

systems. WheIw the FCC ..1liiian does accurately predict "competitive"

prices is hlefore quite importn.

In order to -=nleIy predict can..-.... prices, it is necessary to

bike into 8CCCU1I ., d the fIIcIars aignific8nUy Influencing the price fonn8tion in

competitive martceta. For -.mpIe, cable diaIribution pI8nt installed U'Ktergraund

is consider8bIy men expenIive that aerial diItribuIion. end the proportion of

pin undergn:uKt ...widely frDm one system to ...aa.. I that factor has

an imparta1t inIIuMce on prices dw'ged in competitive m.tcets. but is igncnd '-.

by the eqllIItion..to predict competitive .... prices, It is quite WlIlkeIy that

the pNdicIionI m8de by the eqI..uan would be V8IY accante. The FCC

eqllItion pr8dictI .... prices In campetItM ...... by taking into .account

14



only ttne f8ctara; the runbIr tI ....... the runbIr of ct.nneIs, and the

runber of .....1te-deIivwed chnleIa.

YJhettw thole ... driIIbIeI .. ....... to accurately predid

competitive prices is uIIimataIy .. empirical maIt8r. The ideal teat would be to

dr8w • new. random ... d "campeIItive" CIIbIe ayaIM1I and ctet.mine how

acanteIy their prices .. predicted by tie FCC tlqllIItian. An __ test is to

examine how..... the FCC eqllIfion predicts the prices d "competitive" systems

in its d8t8be'-. an. the eqllIItian is bll8d importnIy on thole particular

,ystems. I would expect It to predict thole prices men lICCUI'IIteIy than prices

dwged by • new... d campeIIIive CIIbIe ayaIM1I. or campetitive systems

in general. In aIher warda. I the ..liliian does not predict aca.nteIy the prices

of competitive ayaIM1Iln the ..... from which I W8I estimated. It is even leas

likely to do·10 when IIPPfied to campeIIIive systems in general.

A comp.naan d the prices cMrgecI by ..... campeIIIive CIIbIe ayatems in

the FCC ... with the pricea predicted for thole systems by the FCC

equation reveala ..... 1Irge.-nn. The FCC', benctmark eqllatian is

incapable of IICCOUnting far almost one-MIf d the price mations among small

CIIbIe systems. Of the 45 small compItitive CIIbIe systems in the FCC semple,

the FCC', benctmark eqll8IIon &.Ilderat.. the prices dwged by 20 of the

systems and owtI....... prices d the rwnainder. Bath types of emn, of

course, ..~ But emn in the direction d WIderIt8ting the prices

actc"ly dwged by the benchrn.t ayaIM1I .. men aerioua, since they.... .,

the poulbilityhit~ ayaIM1I~ to NglIIatian will be inc8pabIe of

recovering their ea.tI.............. wiIh .. prDIp8C1 of going out d

~,....
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The 0I1ta'MM hit 20 tI the ai5 arnaII competitive ayatema UNCI by the

FCC ........ above the FCC benchmIrkI can be viewed from a different

perspective. Although "noncompetItiv" aystems ctwging the same rat.s would

have to redia their prices, the ..competitive" aystems do not

Of the 20 IIMIJ competitive ayat8mI witt higIw'" predicted rat., their

prices exc••ded by 2M' the prices predicted by the FCC equation. on average.

To examine .... aniereItimateI in mora dItIiI, I 8I'I8ng8d the 20 cable

ayat8mI in the order d how much their prices exc••ded the predicted prices,

and bn divided the ordeNd lilt into gI'QUpI d five. I tIwt calculated, for each

group d fMI. the by which the actual price 8XCsedad the price

predicted by the FCC. The ~ on the following table.

&;hel CqrnpIIIIaPricll ReIIIjye tp ImiJrrwrk Prices

1. QL*tiIe 4.a higIw

2nd au.u.. 12.3% higIw

3Rt au.ttle 17.4~ higIw

4th QuMile 85.8% higher

The lowest q&*tIIe cIwgea prices that ecc••d the FCC benchr1&ks by ...

...of 4%. But prices dwged by competitive aystems in the ftuth quartile

.. fully 85% IIbcwe the FCC's benct1InMcs. It is difficult to resist the conclusion

that, in such inItanceI. the FCC benchmIrkI would deprive small cable systems

of the opportLrity to reco..... coat d PIO'~II~IIVic::e,

Executed an JwIe 10, 1993

16

'-.



•

CABLE TELEVISION STUDIES AND TESTIMONY OF BILL SHEW

A. Rate of,....." RegI....on

1. Dev8Iopnw1I of • methodology to identify the appropriate measure of basic
service cost. in the context of regulating the rMe of return cable systems earn on
basic service (rate case).

2. Analysis of the appropriate b..lrn.,~ d start-up costs in determining
penni.slble prices IM1der rate of reUn regulation (rate case).

B. Coat of ServIce

1. RegntUIon MIIIy8Ia d the coat 8Iruclure of 120 cable systems, • it relates
to population dendy. chMneI cap8City, aacribers. etc.

2. Study of awnge total coat 8I1d irGementai coat of supplying basic,
enhanced basic, and pay eerviceI, ..-ing engineering .-1CI accounting data.

3. Estimation of the cost of capital to • cable c:arnp8ny, using 'IMams of CAPM.

1. Analysis d whether C8bIe television is • natLnl monopoly and whether direct
competition Is viable and deainlble (pred8tory pricing suit).

2. Analysis of whether a cable overbuild is commercially sustainable -over the
long run.

3. Analysis of whether merger of competing cable systems is in the public
interest (FTC inYMtigation).

4. Study of the market in which cable television competes (state regulation).

5. Slatiltical.-..lysis of the ...... In which premium movie dwvlels compete,
and whether ..aicaIIy Regrated C8bIe companies (programming, distribution)
engage in discriminIItion (antitrust suit).

.-
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6. Asaeument d the~ p&j)Iic policy goveming non-cabIe distributors'
8CCIt8S to "cable" ch8nneIs (FCC docket).

7. Comparison d the pofitability of cable television with television and radio
stations and ceHuI8r telephone (FCC inquiry into the need to regulate cable
television).

D. Valuation of c.bIeF~

1. Evaluation .of the potential profibIbility fA Iqe CIIbIe franchises tendered by
the British government.

2. ValUIItion of three CIIbIe~hnchi_ (IRS tax court).

3. Valumton of combined frw1chise holdings of MSO (IRS tax proceeding).

4. Valuation of cable franchises in California (state property tax).

1. Analysis of the profitIIbiIlty d c8bIe diatribution to • broadcast network.

2. Estimation fA the price structure for distant signal imports, If the compulsory
license were abolished.

3.~ of how the statutory rates for distant signal imports should be
altered by the restondion of ayndicated exclusivity.

4. Definition of the markets in whictl progI8m inputs to cable television compete.

F. 1I1sceII.....

1. Statiatic81 8nIlIyaia fA con-.mer impacts of cable frw1chise requirements.

2. Profitability d integrating video and telephone service.
--
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PUBLICATIONS MIJ COtEERENCE PAPERS:

• -re.lcomrruicatior-. 1nfr8Itruc:Iure: II There • Role for Govemmentr, The American
Entarprile InItIta* (forthcoming).

• "Copyrtght HMncrJzation and Efficient TrMe in FImI-. BrItiIh Screen Advisory Council
ConferwIce on EC Copyright Policy, London. F.twary 1883.

• -In SMrch of LeIs&n.- The .Arneran EnWrpriae InatItute, September 1992.

• ""Trends In The OrganIzation of ProgIwn Production.. Payjnq for Bmldqer!ing,
Routledge Prell. 1882.

• -ALIc:Iionk1g the MwaYeI.. The American Ent8rprtIe Institute, September 1991.
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• ""Paak-ReaponIibiIty Methodology for Regulming Telephone Prices,
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• -AnIiIruIt AnIIIyIiI cI ShaNd~ NIIlwartcs.· NERA AntItrust and Trade
R.g....tion s.rnw-. s.ta Fe, New Mexico. July 1989. .

• "'Markat MechmImI to AIkata Radio Spectrum,- University of Canterbury,
Chriatduch. New Ze.lend.J~22. 1888.

• "Cunwd ..... in TlllcornnuVcations Regulation: Pricing" (with AIfnKt E. Kahn), TheV. Joumal on Regulation, Spring 1987.
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Conf.... on CIIbIe and s.-. Television. BirIningtwn. England, September 13,
1883. ReprirDd in Cable Ind SatIJIitI TeItwjIion: Bilk, RlWlrd and RIIIity, Spencer
House, London, 1884.

-can c.bIing Brbin Be ProtbbIe?"' Cable Television Confentnce, Hyde P8Ik Hotel,
London, England. AprIl 14, 1883.

• -Haw to A..... the VIIue of EIecarIcIty RellIIbIIily,- EPRI semn.r on the Value of
Senrica ReillblltytD ConIumer'I. Baston, "MMChuMtts. AprIl 5-7. 1983.

• -A Methodology far D_nnk1Ing Optimal GeIw1ding Capscity,- EPRI Workshop on
V.... of Reillbllty, Macldnac Island, MichIgan, OCtober 1979.
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"'The Cost of ......... GeNnliag CIIpacity,. EPRI Conference on Electricity
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Policies RelatIng to..ProvisIon of CIIbIe TeIeVIIIon 8ervice (w.1 Docket No. 88-eOO),
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• Testimony In FCC Prtce-Cap Proceeding, an bIhIIIf of BellSouth (CC Docket No. 87
313) (with AIfNd E. tc.hn), July 26,1888.

• AIt8rnative RIlgIIIIlIDryF~ for LocIII Exc:hIInge CMiers, pruanted before the
Public UtIitiea CommiIIian Of.. State ofCllfomla (I. 87-11-0(3), February 26, 1988.

• Reply Tastiilon)' In FCC Price-CIIp Proce.ding (CC Docket No. 87-313), (with Alfred E.
Kahn), oec.mber4, 1887.

• Cable T..... CampetIIion in Ccr..-.cticI.... tMtimany pMMntad before the
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Bumper StIIndards, Ap1111875.
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• -switched Voice Te.",II~PoIc:ieI,- pnIJ*8d for OFTEL (UK Office
of Telecornrn&ritatloill) (wIIh David StarIde), AprtI1982.

• "Telecommwlit"dDr. PrIvaIIzation in New Zeal.,- pnIJ*8d for the New Zealand
government. (wiIh Robin Foatar Mel JeIfray Rohlfs), May 1889.
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for PacIftc Northwest Bel 1885.
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Exhibit I



DECLARATION OF JAY BUSCH

I, Jay Busch, hereby declare under penalty of perjury

that the following is true and correct to the best of my

knowledge, information and belief:

1. My name is Jay Busch. I am President of Triax

Communications Corporation. Triax operates approximately 460

cable systems in 17 states, and provides systems



8. In the event Triax decreased its rates (and

revenues) by $4,400, the system's net loss would increase to

the point where revenues would not cover all of the current

interest expense associated with the system, excluding

(non-cash) depreciation and amortization charges.

9. In order to comply with the FCC's rules, by

September I, 1993, Triax must take one of three steps: (1)

cease its operations in the system, forcing it to cut off

service to all of the system's subscribers; (2) roll back its

rates to benchmark levels which will reduce its revenues so

that the system cannot even cover its interest expense, let

alone any of the system's depreciation or amortization; or (3)

attempt to maintain its current rate structure based on a

cost-of-service analysis. However, the FCC has not issued

standards to guide cable operators through their

cost-of-service analysis, notwithstanding its threat that any

attempt to justify rates by a cost-of-service analysis could

result in a reduction of rates to a level below the benchmark.

10. In view of the FCC's threat, coupled with the

FCC's failure to issue any standards to guide cable operators

through their cost-of-service analysis, Triax simply does not

have sufficient information to determine whether it should shut

down the system, reduce its rates to benchmark levels, or

attempt a cost-of-service analysis.

- 2 -



11. If this were a stand-alone system, the inability

to meet the system's interest expenses would require serious

consideration to shutting the system off. On the other hand,

although Triax believes that any reasonable cost-of-service

analysis would justify the system's existing rates (and even a

substantial increase), Triax has no assurance at this time that

what it considers a reasonable cost of service analysis will be

employed. And the FCC has indicated that cable systems

(including Triax) may be required to make a refund to

subscribers back to September 1, 1993, for any charges above

those justified by the FCC's analysis. Therefore, if Triax

chooses to retain its current rates based on a cost-of-service

analysis, it runs the risk that its net losses could be~

higher than the losses that would be generated for the period

after September 1 under the benchmarks.

Jay Busch

Dated : _

1022G
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DECLARATION OF MICHAEL J. POHL

I, the undersigned, hereby declare under penalty ofperjury that the
following is true and correct to the best of my knowledge, information and belief.

Douglas Communications Corp. n ("Douglas") manages five limited
partnerships, which, as ofMarch 3, 1993, owned and operated cable television
systems consisting of a total of approximately 468 franchises and approximately
414 headends which served approximately 102,000 subscribers. However)
approximately 406 of Douglas' 414 headends were for franchises serving less than
1,000 subscribers ("Small Systems"). In fact, as of March 3, 1993, Douglas' Small
Systems served an average of only 191 subscribers and provided an average of 16
activated channels. The areas served by Douglas' Small Systems have an average
density of less than 41 homes passed per mile and 24 subscribers per mile with an
average penetration of 60%.

Douglas continues to expend substantial time and monies in a good
faith effort to understand the Federal Communications Commission's ("FCC") 500
page May 3, 1993, Report and Order, including the extensive worksheets,
instructions, and forms, as well as the FCC's numerous other pronouncements
implementing the 1992 Cable Television Act. Since the FCC's regulations are very
complex, it has been necessary for Douglas' limited personnel to spend an
inordinate amount of time aside from their normal duties to begin calculating the
benchmarks prescribed by the FCC. Even the deferral to October 1 was no
guarantee that Douglas would be able to complete these analyses by the
implementation of regulation: But it is clear that Douglas will not be able to
complete the analyses and adjust its rates, where necessary, by September 1, 1993,
for its nearly 500 franchises.

Even ifDouglas were able to complete calculations of the benchmark
rates for all of its franchises and implement the rate changes, it would neither have
the personnel nor the budget necessary to then commence and complete cost-of
service analysis for its franchises, even assuming the FCC had issued standards to
conduct cost-of-service showings for small systems by September 1, 1993.

While large cable systems may have the personnel and monies to
calculate the benchmarks prescribed by the FCC and conduct cost-of-service
analysis by September 1, Douglas as a small systems operator with limited
personnel and budget simply cannot complete such an undertaking by that date.
The administrative burden, not to mention the costs, of understanding the FCC's

,complex regulations, calculating benchmarks, and completing cost-of-service
analysis, are substantial. Moreover, cost-of-service is not an acceptable alternative
to the benchmarks in view of the FCC's threat that it would reduce rates to below

'\'\\DC\62354'\OOO1\IJOOO20I.DOC



benchmark levels if the as yet undefined cost-of-service showing does not justify
existing rates. Douglas, like many other similarly situated small systems, requires
additional time to complete the calculations and conduct the analysis necessary to
calculate the impact of and to comply with the FCC's regulations. The Commission
should not require compliance with the benchmarks until the parameters of the
cost-of-service altemative are defined.

Douglas has suffered under the rate freeze that has been in effect since
April 5, having had to forego scheduled, staggered, annual rate increases of
approximately 5 percent since April. For Douglas Cable Communications L. P.
("DCCLP"), for example, which operates 316 cable systems serving a total of
approximately 60,000 subscribers in the states of Kansas, Missouri, Nebraska,
Dlinois, and Iowa, the revenue loss from budgeted rate increases amounts to
$56,362 a month.

These planned rate increases are essential to the company to maintain
debt service coverage ratios under existing credit agreements. The following table
compares expenses for DCCLP for the first six months of 1992 and 1993.

1st 6 Months 1992 1st 6 months 1993 % Change
Plant Operations $ 624,644 $ 672,996 7.74%
ExPense
Programming Fee 1,529,482 1,714,698 12.12%
ExPense
Total Operating 4,516,824 4,794,851 6.16%
ExPenses *1
Total Non- 5,232,030 5,467,211 4.50%
Operating \

ExPense **1
Loss $1,674,683 $1,771,208 5.77%

As evident from this table, DCCLP's loss in the first half of 1993 has increased since
1992 by $95,525, which is 5.77 percent..

~I Includes Plant Operations and Programming Expense

**1 Includes Interest, Depreciation, and Amortization

\\'\DC\.62354\OOOl\IJOOO201.DOC



As a result of not being able to increase rates as planned DCCLP
cannot cover its increased expenses. This fact, plus the current uncertainty about
the ultimate effect of rate regulation has forced DCCLP to defer capital
expenditures. For the year 1993, DCCLP had budgeted system rebuilds of
$160,500, equipment to increase channel capacity of $947,900, and traps to permit
additional levels of service of $458,900. So long as the freeze continues, DCCLP
will not make any of these investments in increased service.

Michael J. Pohl
Senior Vice President
Douglas Communications Corp. II

Dated:, _
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Exhibit K



DECLARATION

I, Vince King, hereby declare under penalty of perjury that the
following is true and correct to the best of my knowledge, information and belief:

ACI Management, Inc. ("ACI") manages systems in Brookshire,
Waelder, Chimney Hill, Fulshear, Prairie View, Moulton, Ponder and Argyle,
Texas. The average number of subscribers for these systems is 266 and the systems
serve a total of approximately 2,000 subscribers. The average number of
subscribers per community unit is 152. These systems offer an average of 24
channels of regulated service.

Approximately one year ago, ACI was brought in to tum around and
manage these systems, which have suffered net losses for the last five years.
Through ACI's efforts, the systems' net losses have begun to decrease. However, as
demonstrated by the chart below, compliance with the FCC's benchmarks would
substantially increase the systems' net losses. The systems currently operate under
a forbearance agreement with their lender. ADY reduction in operating revenue
would violate multiple revenue and cash flow covenants in the forbearance
agreement. Furthermore, such violations could cause the systems to go into
bankruptcy, and ultimately cause deactivation of the systems. This loss of service
would leave the 2000 subscribers of the systems without cable television service.
Over the last year, the Brookshire systems have experienced the following overall
increases in costs:

• basic programming costs 4.6%
• pole rental rates 3.7%
• state unemployment tax rates 52%
• employee health insurance 56%

Over the last few months, ACI has invested about $2,000 on its efforts
to learn and understand the new cable rules and to perform related administrative
functions required by the rules (such as notification of broadcast stations entitled to
must carry, etc.). In addition, ACI estimates that it will be required to spend
approximately $12,000 in order to add all of the channels required to be added
under the new signal carriage rules. Compliance with the rules' channel
positioning requirements will cost an additional $1,000

ACI has added personnel, and will continue to hire new people, in "
order to comply with the new customer service rules. Phone answering
requirements, installation deadlines and deadlines for the commencement of work
on the outage of a single channel will result in payroll increases of 10 to 12 percent.



j

07/28/93 13:10 ACI MANAGEMENT
J"U.. 28 '93 01: llPM HOGAN + HI=IRTSON DC7

003
P.::!

New billing requirernents '9IUl more than dbu 1. the coat ofcustomer hillinl as AOI
s-lmIIlyesrly ClIQpOIl blu. to m....~it....· .

.. ~ ..



J-----

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Petition for Stay were

hand-delivered this 11th day of July, 1993 to:

Chairman James H. Quello
Federal Communications Commission
RoomS02
1919 M Street, N.W.
Washington, D.C. 20554

Commissioner Ervin S. Duggan
Federal Communications Commission
Room 832
1919 M Street, N.W.
Washington, D.C. 20554

Commissioner Andrew C. Barrett
Federal Communications Commission
Room 844
1919 M Street, N.W.
Washington, D.C. 20554

Robert Com-Revere
Senior Legal Advisor to the Chairman
Federal Communications Commission
Room 802
1919 M Street, N.W.
Washington, D.C. 20554

Byron F. Marchant
Senior Advisor to Commissioner Barrett
Federal Communications Commission
Room 844
1919 M Street, N.W.
Washington, D.C. 20554
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John C. Hollar
Senior Advisor to Commissioner Duggan
Federal Communications Commission
Room 832
1919 M Street, N.W.
Washington, D.C. 20554

William H. Johnson
Mass Media Bureau
Federal Communications Commission
Room 314
1919 M Street, N.W.
Washington, D.C. 20554

Alexandra Wilson
Mass Media Bureau
Federal. Communications Commission
Room 314
1919 M Street, N.W.
Washington, D.C. 20554

Bruce A. Romano
Deputy Chief, Policy & Rules Division
Mass Media Bureau
Federal Communications Commission
Room 8010
2025 M Street, N.W.
Washington, D.C. 20554

Robert Pepper
Chief, Office of Plans and Policy
Federal Communications Commission
Room 822
1919 M Street, N.W.

ashin on, D.C. 4


